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The information 
contained in this 
newsletter is not 
legal advice, but 
rather general 
information 
for educational 
purpose, and will 
not establish an 
attorney-client 
relationship. Please 
consult with an 
attorney of your 
choosing before 
entering into ANY 
contract. 
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Congratulations, Frank and Mark! 

We are thrilled to announce the promotion of Frank Carroll and Mark Rabe 
as shareholders of the firm. Frank has also been named head of the firm’s 
appellate law group. 

Frank joined the firm in December of 2011.  He represents corporations and 
individuals in a variety of disputes ranging from catastrophic personal injury 
to complex commercial litigation. He is the editor-in-chief of TexAppBlog.
com, an appellate blog for non-appellate lawyers, and host of the Two-Minute 
Trial Lawyer, a podcast that provides trial tips, tricks and techniques with a 
trial lawyer’s schedule in mind.
 
Mark joined the firm in December of 2009. Rabe represents clients in disputes 
that include construction contracts, employment practices, insurance 

matters, property tax challenges, homeowners association issues, real estate transactions and 
professional malpractice. While he practices throughout the state, he concentrates his practice 
in the Texas Hill Country and South Texas.

Both of these lawyers are energetic, creative advocates for their clients, and have been terrific 
team players for this firm, we are excited about their new role at the firm. 

Please join us in congratulating them in their promotion!

https://player.fm/series/two-minute-trial-lawyer], 
https://player.fm/series/two-minute-trial-lawyer], 
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By Eric Tonsul

Serving on a Board of Directors can be eerily 
similar to a marriage.  Some conversations you’re 
100% in agreement. While other conversations 

you’re thinking boxing gloves sure would come in 
handy.  Discussions can be respectful and mature, while 
others deteriorate into “why would you think selecting 
that landscaper was a good idea” or “how on earth did 
you think not washing a plate before putting it in the 
dishwasher makes any sense.” Landscapers and dirty 
dishes notwithstanding, conducting a productive board 
meeting can be as challenging as playing Pictionary 
with your spouse. In order to succeed and accomplish 
the objectives of a board meeting, rather than berate 
your better half for their 1st grade drawing ability, there 
are three issues that board members should contemplate 
to assist with increasing the productivity of a board 
meeting.

1. Focus on the agenda items/goals of 
the meeting 
A board member should always review the agenda 
prior to the board meeting. Reviewing the agenda will 
allow board members to familiarize themselves with the 
topics to be discussed; thereby, facilitating more efficient 
and productive discussions as opposed to coming into 
a meeting cold.  Additionally, board members should 
think about the goals of the meeting. What business 
needs to be handled at the meeting?  It is imperative 
that board members stay on 

task.  Board members should strive not to deviate from 
the agenda.  Deviating from the agenda often results in 
“getting into the weeds”.  All of a sudden, a discussion 
about a potential pool contractor deteriorates into 
an argument regarding an incident involving an 
incompetent lifeguard that occurred five years ago.  Stay 
focused!  By not staying focused on the task at hand, 
what should have been a 30-minute meeting can easily 
turn into a 3-hour meeting.

2. Remember the purpose of a board 
meeting is to conduct business
The heading above speaks for itself.  The purpose of a 
board meeting is to allow the Board to discuss, consider, 
vote, etc. on community association-related business.  
While homeowner input can be helpful, it is important 
for boards to avoid having owner comments/interaction 
interfere with and/or disrupt the meeting.  A board 
meeting is not an open dialogue between the Board and 
the homeowners. Decisions are ultimately made by the 
Board, not the homeowners. Accordingly, the Board 
is not required to entertain comments/opinions from 
homeowners in attendance if said input is not requested.  
That being said, the manner in which the Board 
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communicates this information to the homeowners 
should be done respectfully and professionally. Also 
permitting a short period of time either before the 
meeting is called to order or immediately after the 
meeting might work for your community and is better 
than member input during the meeting when minutes 
are being taken.  

3. Keep an open mind
Board members should be encouraged to attend a 
meeting with an open mind.  Often times, board 
members arrive at a meeting with a strong point of view 
on a topic.  As a result of having preconceived opinions, 
board members become unwilling to actually listen and 
consider a competing point of view.  Being respectful 
is important.  Board members come from all walks of 
life; consequently, they will undeniably have conflicting 
opinions on different topics.  Diversity of opinion should 
be embraced, not shunned.  Positives and negatives 
of competing points of view should be discussed and 
analyzed prior to making a decision.  Decisions made 
by the Board should be based on what is best for the 
association, not what is best for a board member, owner, 
etc. 

If board members keep these three simple issues in mind 
when attending a meeting, the smoothness, efficiency 
and productivity of future meetings will increase. 
Reducing the time spent on unproductive meetings will 
allow boards to avoid unnecessary stress and focus on 
more important things…like finding a better drawing 
Pictionary partner.

3
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    Unproductive Board Meetings

Eric Tonsul is a shareholder in the firm’s Real Estate 
section as a leader of the Community Association 
Team.  His practice includes representation of land 
developers, community associations, condominium 
associations and other common interest communities. 
Eric graduated from South Texas College of law in 
2000.



© 2018 Roberts Markel Weinberg Butler Hailey PC

By Noelle G. Hicks

The laws of the land are ever changing. So much so, 
that it can be difficult to stay abreast of important 
details. In 2017, Texas Courts delivered several 

verdicts that impact the Property Owners Association 
community. RMWBH Law wants to be sure that you 
stay informed of these recent developments. Here are 
three court rulings that you need to know about. 

Commons Areas
In April 2017, a Court in 
El Paso, Texas ruled that 
failure to timely repair 
common areas under 
Association control can lead 
to community association 
liability. Lakeside Vill. 
Homeowners Ass’n v. 
Belanger, No. 08-15-00214-
CV, 2017 Tex. App. LEXIS 
5419 (App. – El Paso June 14, 
2017, pet. denied).

Of course, this sort of 
finding may differ on a case 
by case basis so the details of 
each matter are important. 
In this case, an owner filed suit against the community 
association and Management Company for failure to 
maintain retaining walls in and around his property. The 
homeowner argued that the community association’s 
neglect of the retaining walls lead to damage of the 
foundation and driveway on the property. The jury 
agreed and found that the community association 
breached the declaration by failing to repair and/
or replace the retaining wall timely. As a result, the 
community association was ordered to repair or replace 
both the retaining wall and the driveway within 180 
days. With that, the jury awarded the owner damages 
and attorney’s fees. 

On appeal, the Court upheld the ruling, finding 
evidence that the community association had sufficient 
reserve funds to repair the retaining wall and failed 
to do so. The moral of this story is, the community 
association should make every effort to ensure that all 
common areas under its control are well-maintained 
and managed. 

Insurance Proceeds for Repairs
 
In the wake of Hurricane 
Harvey, and even the Great 
Texas freeze of 2018, many 
owners and Property Owners 
Associations alike are juggling 
FEMA and/or private insurance 
claims while attempting to 
restore some semblance of 
their pre-natural disaster life. 
As a result, this Court ruling 
is particularly important to 
those that have had the same or 
similar experience. 

In August 2017, a Court in 
Houston held that Section 
82.111(f) of the Texas Uniform 
Condominium Act did not 

permit an Association or Management Company to 
hold insurance proceeds until repairs to a unit were 
completed. AMI Ass’n Mgmt. v. Sprecher, No. 01-15-
00791-CV, 2017 Tex. App. LEXIS 7879 (Tex. App. – 
Houston [1st Dist] Aug. 17, 2017).

In this case, the homeowners’ unit sustained substantial 
damage from Hurricane Ike. Thereafter, the Management 
Company filed claims with the Association’s insurer. 
Sometime later, the homeowners were asked to submit 
individual estimates for repairs. The community 
association’s insurer issued a check to the community 
association for the full amount of the estimate. 
However, the community association delayed in paying 
out the funds until two years later. A jury found that 
the community association had unreasonably delayed 
in paying the owners and awarded the increased costs 
of repair and attorney’s fees. 4

What you need to
know about Case Law
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Moreover, the court of appeals mandated that although 
there was no expressed duty not to unreasonably delay 
under TUCA or the Declaration, the community 
association has a fiduciary duty of good faith and fair 
dealing. The court determined that without a reasonable 
basis for delaying the payment there may be a breach of 
the Association’s duty.

It’s important to point out here that the Court rendered 
its judgment against both the community association 
and the Management Company. The Management 
Company argued that it was only the community 
association’s agent. However, the Court found that 
the Management Company agreed to accept all of the 
community association’s obligations to the owners 
and was also liable. While the facts here are specific 
to condominiums, this case is significant because so 
many were affected by natural disasters recently so the 
findings can be applied universally. 

General Authority is not Greater Than 
Specific Authority
 
This year, a Court in San Antonio held that a community 
association’s general authority to operate, maintain 
and manage the common areas for the property does 
not prevail over a specific provision in the declaration. 
C.A.U.S.E. (A Tex. Unincorporated Nonprofit Ass’n) v. 
Vill. Green Homeowners Ass’n, No. 04-16-00329-CV, 
2017 Tex. App LEXIS 6932 (Tex. App. – San Antonio July 
26, 2017).

This case arises from a dispute over who takes out 
the trash. The 1998 rendition of the Declarations 
provided that all trash shall be collected or disposed 
of by Owner, at his expense. Some years later, the 
community association decided to require owners to 
use one garbage provider for reasons that benefit the 
community. A particular group of owners disagreed 
and brought suit against the community association 
seeking a declaration that the community association 
had no authority to require owners to use one garbage 
service provider. 

Despite the community association’s stance that it had 
the general authority to implement rules and regulations 
to manage and maintain common areas, the court of 
appeals held that application of the rules of contracts 
applied – specific provisions of a contract prevail over 
general mandates. As a result, judgment was rendered 
in favor of the homeowners because the community 

association did not have the authority to compel 
homeowners to use one garbage provider chosen by its 
board of directors. 

This article is not meant to be a comprehensive detailing 
of all the notable rulings over the past year. In fact, there 
have been many notable decisions- many of which we 
will report on throughout the year. The article is meant to 
provide the reader with valuable insight into how Texas 
courts have handled disputes that might affect you. 
 

Noelle Hicks is an associate with the firm’s Real Estate 
section and is a member of the Community Association 
Team.  She has handled community association deed 
restriction enforcement and assessment collection 
throughout the state of Texas.  Her practice area focuses, 
primarily on creditor’s rights, breach of contract, 
post judgment collections, negligence, replevin, 
and foreclosure.  Noelle graduated from Thurgoood 
Marshall School of Law at Texas Southern University in 
2008.
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Texas Property Code Section 209.0051(h)(1) states 
that a board of directors may not, unless done in 
an open meeting for which prior notice was given 
to the owners, consider or vote on fines.  To be 
clear, the decision to levy a fine must be made in 
the open session of a properly notice meeting.  
This decision should be documented in the board 
meeting minutes.  Having said that, the name and 
address of the homeowner being fined should not 
be referenced in the meeting minutes.  Consider 
using an internal account number (for example, 
the account number assigned to the property by 
the management company) when documenting 
decisions to levy a fine against a homeowner.  It 
may be prudent to have a standing agenda item 
for every board meeting such as: “The Board will 
consider and vote on levying fines on owners who 
are in violation of the Association’s governing 
documents.”  It is prudent to discuss and clarify 
this requirement with the association’s attorney.

Before a fine can be levied for a curable violation (as 
defined in Texas Property Code Section 209.006), 
the community association must send a letter that 
complies with Code Section 209.006.  This “209 
fine letter” must: (1) describe the violation that is 
the basis for the fine; (2) state any amount due to 
the association form the homeowner (including 
amounts other than the fine amount); (3) inform 
the owner that the owner is entitled to a reasonable 
period to cure the violation (i.e., specify the date by 
which the violation must be corrected) and avoid 
the fine; (4) inform the owner that the owner may 
request a hearing before the Board (or a committee 
appointed by the Board) on or before the 30th day 
after the date the notice is mailed; and (5) inform 
the owner that the owner may have special rights 

By Cliff Davis

Did you hear the one about the homeowner 
who, no matter how many violation letters 
the community association sent, refused to 

stop parking his car in his front yard?   Or how about 
the homeowner who did not care that her tenant 
refused to remove his window unit air conditioner 
even though she had been sent three violation letters?  
Sometimes a violation letter is not enough and 
another tool is needed to “encourage” a homeowner to 
comply with the applicable Restrictions (which term 
includes the Declaration and all properly adopted 
rules, regulations and policies).  A monetary fine may 
just be that tool.  It may take a hit to a homeowner’s 
pocketbook to get the owner to sit up and take notice 
or, better yet, to take action.  Before we go further, 
some housekeeping is in order.  This article addresses 
issues related to levying fines in single-family and 
non-condominium townhome associations only.  In 
those types of associations, we believe that, before a 
fine can be levied, the applicable governing documents 
must give the association the authority to levy fines.  
Preferably, fining authority will be found in the 
applicable Declaration of Covenants, Conditions and 
Restrictions (the “Declaration” or similarly named 
document).    If not found in the Declaration, fining 
authority may be in the laundry list of association 
powers contained in most association bylaws.   If 
fining authority is not contained in any association 
document, we recommend that, at a minimum, the 
Bylaws be amended to add language that specifically 
authorizes the association to levy a fine for a violation 
of the Restrictions.  Once fining authority is confirmed 
or in put in place, there are steps that the association 
must take and steps that the community association 
can take to make fines an effective tool in enforcing 
the Restrictions.

Step 

1

Step 

2 Check to see if a 
“209 fine letter” Exists 

Follow the law5 Steps to Improve 
Fine Enforcement 
and Collections 
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Though many community associations use fines as 
part of an enforcement program, fines are not a cure-
all.  In some instances, levying fines may only lead to 
an argument about the payment of fines.  You can try 
to avoid these arguments by documenting violations as 
discussed above.  If possible, investigate to determine 
if there are special circumstances.  It may be that the 
homeowner has had a major life event that has affected 
the owner’s ability to remedy a violation.  In that 
instance, fines may not be an effective tool in obtaining 
compliance.  The board should also be conscious of the 
fact that levying fines may not work in some situations 
and the only way to obtain compliance is through a 
lawsuit seeking a court order that the violation be cured.
In summary, fines present another tool to assist 
in enforcing a community association’s governing 
documents; however, before levying a fine, an association 
must ensure that it is complying with all applicable laws 
– including the law of common sense.

or relief if the owner is serving on active military duty.  
A 209 fine letter must also be sent for an uncurable 
violation (as also defined in Texas Property Code Sec. 
209.006), however, because an uncurable violation is a 
violation that has already occurred and is not ongoing, 
the 209 fine letter for an uncurable violation does not 
have to give the owner an opportunity to cure the 
violation or specify a date by which the violation must 
be cured.

As many of you have probably experienced, many 
times a homeowner’s defense to a violation is to deny, 
deny, deny.  This is easy to overcome. Photograph, 
photograph, photograph.  When possible, which should 
always be the case if the violation is a curable violation, 
the association should stand ready to produce a dated 
photograph(s) to support its 209 fine letter.  A picture 
does not have to say a thousand words – it only has to say 
“This happened on this date” and the violating owner 
will not be able to deny that the violation occurred.   

A homeowner should never be surprised that the 
association has fining authority or that a fine has 
been levied.  If the community association has a 
newsletter, every newsletter should have a “Thank you 
for complying with the rules section.  An eblast to all 
homeowners who have registered an email address 
with the association should be sent multiple times 
a year reminding homeowners that the community 
association has rules to live by and encourage all 
owners to comply and avoid the possibility of a fine. The 
community association’s website should have a copy of 
the fine policy along with copies of all other association 
governing documents.  This is not just a good idea, it is 
required by Texas Property Code Section 207.006 for 
all single-family and non-condominium townhomes 
associations that are entitled to levy regular or special 
assessments. In fact, all governing documents must be 
recorded or they are unenforceable. 

Cliff Davis is a shareholder in the firm’s Real Estate 
section as a leader of the Community Association Team.   
His practice includes representation of land developers, 
community associations, condominium associations 
and other common interest communities. Cliff is Board 
Certified in Residential Real Estate by the Texas Board 
of Legal Specialization.  He graduated from South Texas 
Law School in 1994.

Step 

3 Be ready to prove the violation

Step 

4 Communicate consistently and 
effectively

Step 

5 Be reasonable  



© 2018 Roberts Markel Weinberg Butler Hailey PC

By Jeff Lucas

The last thing I have time to do is read another time management article.  
This writer is not offended if you are thinking that thought.  Especially 
since my experience teaches me that attempting to employ a new method 
for managing my time often only consumes more time, with a net loss of 
productivity being payment for my effort.  The productivity game is difficult, 
just ask Merlin Mann who became an overnight time management guru 
after delivering a speech at Google’s Silicon Valley campus.  Mann’s “Inbox 
Zero” idea went viral and a book was in the offing, when 4 years later, Mann 
jettisoned the project, telling a reporter at The Guardian, “If you’re just 

using efficiency to jam more and more stuff into your day … well, how would you ever know that that’s working?”   

Nonetheless, all of us could afford to be better administrators of our time.  This is no truer than in the fast-paced 
world of HOA property management.  A community manager goes from being barraged with phone calls and 
complaints from homeowners to attending to myriad administrative tasks to physically inspecting properties, to 
attending late night meetings, and on and on.  The volume and variety of tasks makes our industry a challenging 
one in which to efficiently manage one’s time.  So, let me suggest a simple solution.
Proverbially, the best solution is often the simplest solution.  Everyone has strengths, and some of those strengths 
may be skills that can be put to good work improving one’s time management.  Why not take the applicable skill 
at which you are most naturally competent and deploy it solely as your productivity enhancement initiative?  As 
an example, Raymond Chandler, the famous novelist (a career requiring one to be a good self-manager of time) 
attributed much of his success to one single discipline.  He stated, “The important thing is that there should be a 
space of time, say four hours a day at the least, when a professional writer doesn’t do anything but write...he doesn’t 
have to write but he can’t do anything else.”  Chandler maximized his time by simply blocking off a defined period 
of time during which he could do nothing but one job.  

Though one may be well advised to play to one’s strengths, if you don’t believe that you possess a particular strength 
or skill that works for improving efficiency, what follows are some very practical tools for becoming a better time 
manager.  Go ahead, pick one and use it.

1. Delegate, delegate, delegate
Join me for a moment in my perfect world, a world where every task on my plate is outsourced to someone else; 
every task is done timely and correctly.  My perfect world is a fantasy, but my work world can become significantly 
more productive, if I learn to properly delegate.  Delegation frees your time to focus on what you do best, while 
efficiently allocating workloads and providing development opportunities for others.  Not every task can or should 
be delegated.  As discussed, a community manager is juggling multiple tasks on a daily basis.  Perhaps a community 
manager believes his or her time is better spent on the phone with the homeowners, but is finding it difficult to 
allocate sufficient time to that given the level of required administrative functions; this is the type of situation 
where a good community manager needs to let go and delegate some of those duties to an assistant.   

Best Ways to Manage Your Time
4 Tips for Community Managers
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You can improve your delegation skills by examining your tasks utilizing the follow criteria to determine 

1) What tasks should be delegated and 
2) to Whom should the tasks be delegated:

 
2. Don’t multitask - monotask
Confidentially, just between you and me, multitasking is a myth; I don’t care what your significant other tells you.  
Recent studies have shown that there is no true multitasking.  Perceived multitasking actually reduces productivity.  
One study revealed that, for all types of tasks, subjects lost time when they had to switch from one task to another.    
If you are attempting to return owner phone calls while simultaneously reviewing and updating status reports to 
an association, you will end up doing neither task well and may in fact make a serious error, which could otherwise 
be easily avoided.  Stop “multitasking”, focus on the single task at hand and watch your productivity increase.

3. Use the Eisenhower Decision Matrix
Our 34th President, Dwight David Eisenhower, having won World War II, created the Interstate Highway System 
and NASA, was in a word, productive.  One of the most effective time management tools is based on a quote, 
attributed to “Ike”, “what is important is seldom urgent and what is urgent is seldom important.  The Eisenhower 
Decision Matrix divides all tasks into 4 quadrants with the X axis reflecting the level of Urgency of a task and the 
Y axis measuring the Importance of a task.  Graphically, the matrix presents this way:

The basic idea of how the matrix is used is as follows, by quadrant:
1. Important/Urgent: tasks falling in this quadrant are 
done immediately and personally;

a. Examples:
i. Cease & Desist Letter that needs to be sent to an 
attorney asap;
ii. Request for association records with 10 business 
days to respond.

2. Important/Not Urgent: tasks falling in this quadrant get 
an end date and are done personally;

a. Examples:
i. Requests for a TPC §209 hearing;
ii. Request for a legal opinion;
iii. Regularly scheduled status reports.
3. Unimportant/Urgent: tasks falling in this 
quadrant are delegated;

a. Example:
i. Owner’s request for a statement;
ii. Miscellaneous owner phone calls for information.

4. Unimportant/Not Urgent: tasks falling in this quadrant 
are dropped or deleted.

a. Example:
i. Marketing flyers from vendors.

(Continued on page 10)

WHAT WHO 
What is the risk if the task is not 

completed correctly?
What is the knowledge and skill of the

 potential delegate?
What is the level of difficulty? Is the delegate reliable?

Are there confidentially concerns? Does the delegate have the availability to 
perform the task?

Best Ways to Manage Your Time
4 Tips for Community Managers
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LOCATIONS

Austin
 111 Congress Ave, Suite 1620

 Austin, Texas 78701
 512.279.7344 

Dallas 
 Mockingbird Station

 5307 E. Mockingbird Ln, Suite 685
 Dallas, Texas 75206

 214.365.9290

Fort Bend 
Sugar Land Town Square 

2277 Plaza Drive, Suite 290
 Sugar Land, Texas 77479

 281.207.7697

Houston 
 2800 Post Oak Blvd 57th Floor

 Houston, Texas 77056 
  713.840.1666

San Antonio 
 4630 N. Loop 1604 W. Suite 311

 San Antonio, Texas 78249
 210.731.8858

www.RMWBHLAW.com
800.713.4625 10

(Continued from page 9)

4. Plan, plan, plan
“A Good Plan Today is Better Than a Great Plan 
Tomorrow” - George S. Patton

That was the view of one of America’s most productive 
and effective military leaders, General George S. 
Patton.  Don’t wait to engage in action for fear that 
there could be a better plan of attack.  Hesitancy only 
makes the perceived problem bigger. A point made 
recently in the bestselling book, “Make Your Bed” by 
Navy Admiral, William H. McCraven is to start your 
day doing even the little things, such as making one’s 
bed, because every little achievement begins to build 
up steam and soon you are functioning at a high 
level. With a plan in mind, let’s move forward!

Jeff Lucas is an Associate in the firm’s Real Estate 
section as a member of the Community Association 
team.  His practice focuses on representing 
community associations, collection litigation, 
deed restriction enforcement, commercial dispute 
litigation, mortgage lending/financial litigation and 
bankruptcy. Jeff graduated from South Texas College 
of law in 1993.

http://www.RMWBHLAW.com

