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The call comes.  The association’s collection/deed restriction litigation matter is scheduled for trial and 
the association will need to provide a witness to testify.   Who should testify?  What should they do? What 
should they expect?  This article will give the basics on how to prepare and what to expect at a collection/deed 
restriction trial.  As a point of clarification, this article will focus on a bench trial, which means a case that is tried 
to a judge as opposed to a jury trial. 

The witness should be familiar with the facts and issues of the lawsuit and also possess settlement authority. 
If the lawsuit pertains to amounts owed on the assessment account, then the witness should be familiar with 
the account history for the property.  If the lawsuit pertains to a deed restriction violation, the witness should 
be familiar with the violation that is the subject of the lawsuit.  Normally, a board member, or the association’s 
property manager acts as the witness and testifies on behalf of the association.  

In order to prepare for trial, the witness should begin by reviewing the property owner’s file that is subject 
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to the lawsuit.  This includes the ledger of the amounts due, all communications with the owner, the governing 
documents (e.g., the Declaration) that give the association the authority to collect past due assessments, or the 
authority to enforce the deed restriction violation, all letters sent to or received from the owner, as well as any 
notes on the file.  If the owner has multiple properties within the association, the witness should be familiar with 
those account statements and communications as well.  There have been occasions when an owner will have 
claimed payment on Property “A”, but in reality; it was made to Property “B” that the owner also owns within the 
association. 

 The association attorney and witness should discuss the facts and relevant issues of the case in advance of 
the trial date.  Not all matters are the same, so this would be a good time to discuss what makes this case unique 
and possible defenses the owner may raise. 

On the day of trial, the witness should arrive about an hour earlier than the trial is scheduled to begin.  This 
will give the witness the opportunity to find parking, become familiar with the courtroom  and go over the 
matter once again with the association’s attorney.

As stated previously, the association should send a witness with settlement authority. Many courts will 
encourage a pre-trial settlement conference the day of trial.  To make this conference fruitful, having an 
association representative with authority to make decisions regarding payment plans, waiver of fees, proposed 
corrections for violations, or any other settlement offers from the owner and accept or counter the offer will 
facilitate resolving the matter without the necessity of trial. 

If pre-trial talks do not produce a resolution, the trial will proceed.  The court will handle pre-trial issues, 
if any, before the trial.  As the trial begins, both the association and the owner will have the opportunity to give 
a brief opening statement. Next, the association will be allowed to present its case. In a typical deed restriction 
or collection trial, the “usual suspects” are presented to the court. This will include  a certified copy of the 
declaration, a certified copy of the deed, copy of the 209 letter(s) that were sent to the owner and a copy of 
demand letters the association’s attorney sent, a copy of photos of the violation (if applicable), a copy of attorney 
fee invoices and/or time and expense report and a copy of the association’s ledger (if warranted).  Depending on 
the owner’s claims or defenses, there may be additional evidence presented to the court.

The association’s witness should expect to be the first to testify.  The witness will be sworn in by the court.  
The association’s attorney will be the first to ask questions. Upon completion, opposing counsel will have an 
opportunity to ask the witness questions.  If the owner is pro se (i.e. representing himself/herself without 
counsel), the owner will be permitted to ask the witness questions.

As the association’s attorney or opposing counsel ask questions, the witness should listen to the question and 
think about what was asked. If the witness does not understand the question, he/she should ask for clarification 
of the question. If the witness does not know the answer to the question, that is okay, the witness should simply 
state that they have no knowledge.  If the witness cannot recall a detail, they should simply state that they do 
not recall.  If the question is a “yes” or “no” question, and the witness knows the answer, then answer “yes” or 
“no” and do not go into detail.  The burden lies on the opposing party to ask the proper questions to elicit the 
information being sought.  After the opposing party has concluded the cross examination, the association’s 
attorney will have the opportunity to ask additional questions, or have the witness clarify earlier responses.

Additionally, board members and managers should be aware of allegations that are routinely raised by 
owners at trial.  Those allegations include the following:  the owner will state that either payment was made, a 
letter was not received or not sent to the correct address, communications were not responded to, or proper steps 
were not followed by the association.  It is best practice to be proactive rather than reactive with regard to these 
types of issues.  As such, if any of these issues have been raised by the owner prior to trial, the association and its 
counsel should discuss these allegations to determine the validity of the allegations in order to address same at 
trial.

At the conclusion of the witness testimony, the court will excuse the witness from the stand and the witness 
will return to his/her seat in the courtroom.  From this point, the association’s attorney will finish presenting the 
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March Legislative Update

The 86th Texas Legislative session is in high gear. Many bills are moving in various stages around the capitol. In 
an effort to give you the most up-to-date information on where bills stand, we will be sending out a special edition 
legislative update via email to mark the halfway point in the legislative session. Shareholders Marc Markel and 
Brady Ortego will bring you the latest on bills that are having an impact on property owners associations. Bills that 
will be covered include: 

• SB 227 - Religious Display Item Bills 
• HB 660 - Fines

• and more. 

association’s case before the owner begins to 
present a defense.  Once the owner completes 
his/her defense, both sides will present closing 
arguments to summarize their case. 

Upon conclusion of closing arguments, the 
court will normally take a brief recess, typically 
no more than 30 minutes, to review the 
evidence and testimony presented at trial.  The 
witness is free to leave at this time; however, 
because the witness is typically a property 
manager or board member, the witness 
usually stays to hear the court’s decision. Upon 
returning to the bench, the court will render its 
decision. 

A trial normally takes approximately an 
hour.  This may be extended for several more 
hours depending on the type of defense the 
owner presents. In the event this occurs, the 
association’s attorney will have the option to 
rebut any evidence or testimony that the owner 
presents.  This may be done by written evidence 
or additional testimony by the witness; 
however, after the court renders a verdict, the 
judgment is final subject to the filing of an 
appeal.

The thought of appearing in court and 
testifying at trial can be very unsettling for 
some individuals.  However, with proper 
preparation and review, as well as discussion 
with counsel, the trial experience can be a less 
intimidating and less stressful experience.

Melissa McLain is an associate 
with the firm’s Real Estate Section 
and practices on the Community 
Association team. She has handled 
community association deed restriction 
enforcement and assessment collection 
as well as mortgage lending and 
servicers’ foreclosure actions in all 254 
counties in the state of Texas including 
loss mitigation, title curative work, 
litigation, and forcible detainer actions. 
Melissa graduated from South Texas 
College of Law in 2001.
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Everybody in the Pool
By Eric Tonsul 

As a resident of Texas, spring break brings the 3 H’s to mind…Heat, Humidity, and “Holy cow what is that 
person wearing?”  A few years ago, I was playing at a golf course in one of my client’s subdivisions.  I approached 
the 4th tee box that is adjacent to an owner’s back yard.  The owner decided he’d beat the summer heat while 
working on his yard by wearing nothing but a speedo and a smile.  My score and my eyes suffered that day.

 Yes, spring break marks the beginning of many things for a homeowners association to address…poor 
attire choices notwithstanding.  For example, spring means summer is almost here and the community pool will 
soon be filled with energized kids enjoying their three month reprieve from school.  Accordingly, the majority of 
owners will be arriving in droves to collect their pool tags.  However, what can or can’t an association do when 
an owner is delinquent in paying his/her assessments?  The response is typically the same, no payment…no pool.  
While this premise may be true, associations must realize that Section 209.006 of the Property Code sets forth very 
specific notice requirements that must be sent to an owner prior to suspending an owner’s right to use a common 
area, i.e., the pool.  Ensuring compliance with the Property Code on the front end can save a world of sunburn on 
the back end.

 As a point of clarification, Section 209.006 does not apply to condominiums.  As such, different remedies 
are available to garden condominiums, high rises, etc. which may vest those associations with the authority to limit 
access/entry to the pool facility.  Condominium associations should consult with their legal counsel to determine 
their rights/authority regarding remedies that are exclusive to condominiums pursuant to Section 82.102(a)(17) of 
the Property Code. 

 So what exactly must an association do to comply with Section 209.006 of the Property Code prior to 
suspending an owner’s right to use a common area?

§209.006(a) of the Property Code states, in pertinent part, as follows:
“Before a property owners’ association may suspend an owner’s right to use a common area, file a 
suit against an owner other than a suit to collect a regular or special assessment or foreclose under an 
association’s lien, charge an owner for property damage, or levy a fine for a violation of the restrictions 
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or bylaws or rules of the association, the association or its agent must give written notice to the owner 
by certified mail.” (emphasis added)

This section of the Property Code is often overlooked by many associations when pool season rolls around.  
Although an association’s governing documents may authorize the association to suspend an owner’s right to use 
the pool as a result of nonpayment of assessments, the association is still required to adhere to §209.006 prior to 
the suspension. 

 As previously mentioned, the notice requirements set forth in the statute are very specific.  First, the notice 
must be sent via certified mail.  If the notice is sent via regular mail only, the notice is invalid.  The notice must also 
include specific language set forth in the statute.  Failure to include the requisite language will again render the 
notice invalid. 

§209.006(b) of the Property Code states as follows:
1. Describe the violation or property damage that is the basis for the suspension action, charge, 
or fine and state any amount due the association from the owner;

2. except as provided in Subsection (d), inform the owner that the owner:
(A)  is entitled to a reasonable period to cure the violation and avoid the fine or suspension if the 
violation is of a curable nature and does not pose a threat to public health or safety;
(B)  may request a hearing under Section 209.007 on or before the 30th day after the date the notice 
was mailed to the owner; and
(C)  may have special rights or relief related to the enforcement action under federal law, including the 
Servicemembers Civil Relief Act (50 U.S.C. App. Section 501 et seq.), if the owner is serving on active 
military duty.

There is no wiggle room regarding the above referenced language that must be included in the notice.  Failure 
to include all of the items set forth in 1 and 2 above will result in the notice being in violation of the statute.  
Accordingly, associations and their managers must be sure that the notice that is sent to an owner mirrors the 
language set forth above.  By doing so, the association will ensure compliance with the Property Code and 
curtail allegations of wrongdoing if/when an owner’s right to use a common area is suspended.  This will save the 
association valuable time and effort and allow it to focus on more important issues…like adopting a proper yard 
work attire policy.

Eric Tonsul is a shareholder in the firm’s Real Estate section as a leader of the Community 
Association Team. His practiceincludes representation of land developers,
community associations, condominium associations and other common interest 
communities. Eric graduated from South Texas College of Law in 2000.
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Firm Highlights
Mia Lorick Named Rising Star by University of Houston Law Center

Associate Mia Lorick has been awarded the Rising Star Award from her 
alma mater, the University of Houston Law Center. Mia will be presented the 
award at UHLC’s 43rd Annual Law Gala on Saturday, March 30, 2019. The 
University of Houston Law Center Rising Star Award is awarded to one alumni 
who is in the first ten years of practicing law, in recognition of outstanding 
achievement and notable commitment to the University. Congratulations Mia 
on this outstanding achievement!

Upcoming Events
Collection Pitfalls

January is now behind us and many associations 
must begin collecting delinquent assessments 
to ensure that community improvements and 
amenities are protected and enhanced throughout 
the year along with the values of the homes 
in the community. When considering the law 
surrounding fair debt collection and provisions 
in Chapter 209 of the Property Code, crucial 
steps cannot be overlooked and can be the basis 
of the inability to collect or litigation against the 
association. Brady Ortego and Paul Gaines will 
discuss select collection pitfalls associations face 
when proceeding with collection efforts including 
what judges and owners’ legal counsel may ask to 
be produced by the association.

March 20, 2019
RMWBH Training Room

4630 N Loop 1604 West, Ste. 311
San Antonio, Texas 78249

4:00 p.m. – 6:00 p.m.
*Appetizers will be Provided

Register Here>>

Condominium and Single 
Family Comparison of 

Property Code Sections
The Texas Property Code is vast and while 
confusing all managers need to have a working 
knowledge of its provisions. The property code 
becomes even more confusing when applied to 
single family, townhome and condominiums.  
Often it’s difficult to determine what is a 
townhome and what is a condo.  Join Founding 
Shareholder Marc Markel as he takes you through 
the property code, the distinctions between 
the types of property, and why you should look 
beyond the code as well.

*This course is approved by the Community 
Association Managers International Certification 
Board (CAMICB) to fulfill 1.5 hours of continuing 
education requirements for the CMCA 
certification.  www.camicb.org 

April 4, 2019
RMWBH Houston

2800 Post Oak Blvd. 57th Floor 
Houston, Texas 77056
11:30 a.m. – 1:00 p.m.

*Lunch will be Provided

Register Here>>

https://info.rmwbhlaw.com/collection-pitfalls
https://info.rmwbhlaw.com/condo-single-family
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CAI Houston Board 
Leadership Development 

Workship
CAI Houston will be hosting their new Board 
Leadership Development workshop on April 13, 
2019. Shareholder Sipra Boyd will be leading 
Modules 1 and 5 of the workshop and teaching 
you about the roles and responsiblilities of 
governing documents and about association rules 
and conflict resolution. The workshop will also 
cover association communications and meetings, 
the fundamentals of financial management and 
how to work with professional advisors and 
service providers. 

April 13, 2019
Memorial Club Townhouses

1211 Country Place 
Houston, Texas 77079
9:00 a.m. – 4:00 p.m.

Register Here>>

2019 Houston Paralegal 
Association Conference

Shareholder Dustin Fessler will be speaking at the 
2019 Houston Paralegal Association Conference 
on How to Bill So Clients Will Pay. RMWBH has 
supported the Houston Paralegal Association for 
the last 5 years providing attorney speakers to HPA’s 
Annual Galveston Conference an event which serves 
paralegals from all over Texas with continuing legal 
education and professional development and receives 
sponsorship by the Texas Board of Legal Specialization 
Board Certified Paralegal program (www.tbls-bcp.
org).  

April 26, 2019
Galveston Island Convention Center

5600 Seawall Blvd.
Galveston, Texas 77551 

7:30 a.m. – 5:30 p.m.

Register Here>>

Deed Restriction 
Enforcement

With spring on the horizon, home improvement 
projects and landscaping will blossom. It follows 
that associations will experience an uptick in 
compliance-related matters. Yard lawns may be 
neglected, and Architectural Control Committee 
procedures may be ignored. Adherence to 
statutory notice requirements and a careful 
consideration of the provisions supporting the 
compliance issue remain germane throughout 
the compliance process. Brady Ortego and Paul 
Gaines will present strategies on how to handle 
deed restriction issues and enforcement as 
we enter the peak season for deed restriction 
violations.

April 17, 2019
RMWBH Training Room

4630 N Loop 1604 West, Ste. 311
San Antonio, Texas 78249

11:30 a.m. – 1:00 p.m.
*Lunch will be Provided

Register Here>>

Successful Board/Member 
Meetings

Board and Member meetings are required for almost 
every community association. For some, it can 
cause unneeded stress, anxiety and frustration. Join 
Shareholder Clint Brown as he relieves some of that 
stress and teaches you how to run successful board and 
member meetings including more information about:
• Statutory and governing document time 
frame requirements
• Actions outside a meeting
• Executive session topics
• Notice, agenda and meeting minute formats

*This course is approved by the Community 
Association Managers International Certification 
Board (CAMICB) to fulfill 1 hour of continuing 
education requirements for the CMCA certification.  
www.camicb.org 

April 17, 2019
RMWBH Training Room
317 Grace Lane, Suite 140

Austin, Texas 78746 
4:30 p.m. – 6:30 p.m.

*Appetizers and Drinks will be Provided
Register Here>>

https://www.caihouston.org/events/EventDetails.aspx?id=1193194
http://www.tbls-bcp.org
http://www.tbls-bcp.org
http://www.hpa.wildapricot.org/event-3196561
https://info.rmwbhlaw.com/deed-restriction-enforcement
https://info.rmwbhlaw.com/successful-board-meetings
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The information contained in this newsletter is not legal advice, but rather general information for educational 
purposes, and will not establish an attorney-client relationship. Please consult with an attorney of your choosing 
before entering into ANY contract.
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